Contracts, Fall 2004
Goal of contract law is to figure out what the parties intended at the time they contracted.
Themes:

· Inventive structure and perverse incentives

· Which party in best position to avoid loss?  Often based on information.
· Information considerations, including information asymmetry

· Default rules: what we think parties would negotiate to; or what we want it to be to achieve a particular result (e.g. information divulging incentive)
· Value maximization and/or party autonomy.

I. Assigning Contracts

- Possible motivations for legal enforcement of contracts:
1. Alter people’s behavior in a socially productive way.

2. Prevent vigilante enforcement of promises.

3. Economic: ensure existence of value maximizing promises
4. Autonomy theory: By enforcing promises, increases range of promises you can enter into b/c people will trust you.

· Bailey v. West: Bailey took care of horse, suing West to recover costs of horse care.  Claimed there was a contract in fact.  Court found that there was neither a contract in fact nor a contract in law (“quasi-contract”).
· Requirements for quasi-contract: 
1. Benefit conferred by plaintiff

2. Benefit appreciated and accepted by defendant

3. Acceptance must be such that retention of benefit without payment by defendant would be inequitable.

· Question hinges on point three.  Court sees Bailey as volunteer, but could make counter arguments.  Note that a broad reading of quasi-contact would mean that anytime someone conferred a benefit on someone, the other person would have to pay.  Violate autonomy theory.
· If parties had entered into negotiations and formed contract, would indicate that it was value-increasing situation for both parties.

· Here, unclear that parties would have negotiated over benefit conferred.  This is arguably a value-losing situation.

· Then ask who is in best situation to minimize value loss?  Person with most information has that obligation.
· In general, courts don’t uphold contracts in this situation, since they want formal request, which would indicate value-maximizing exchange

· Lucy v. Zehmer:  Contract for sale of farm entered into at bar after drinking.  Zehmer, seller, acted as if he was serious about contract of sale to Lucy, buyer. Zehmer later refused to uphold sale, Lucy sued for enforcement of contract.
· Court holds that criteria is whether promisee can reasonably infer an intent to promise from the promisor.  Outward manifestation of intent is what matters- not what Zehmer might have been thinking.  

· Could also argue, however, that circumstances were not such that a reasonable person would have thought that Zehmer was serious.

· There are situations where no reasonable person could infer the creation of a contract even though the signals are all there.

· Leonard v. PEPSICO.  TV ad suggests Harrier Jet can be obtained through PEPSI points; Π tried to do that, Δ refused, Π sues for specific performance.

· Court holds that Π’s belief was unreasonable- says sum of multiple characteristics indicate that Δ was not serious.  No single index of reasonableness.

· Consider incentive effects created by Lucy and Leonard.  If we create rule that contract won’t be enforced if you’re drunk, we might have people getting drunk so they can get out of contracts.  Or people might not contract with them.

· Hypo: If Zehmer acted like he was joking, but Lucy unreasonably thought he was serious.  Before contract is formed, Zehmer realizes Lucy thinks he is serious, decides to take advantage of that.  
· May not want to enforce contract here.  Place burden of avoiding overall value loss on party in best position to avoid value loss.  In this case Zehmer.  
II. Indefinite Promises
· Corthell v. Summit Thread Company. Π sues for recognition of inventions contributed to company, argues that “reasonable recognition” does not include no recognition at all.  Δ argues term is too vague, therefore no contract at all.

· Court finds contract language specific enough to uphold.

· Joseph Martin Deli v. Schumacher. Π sues for enforcement of rental renewal clause.  Δ argues rental renewal clause too vague for enforcement.

· Court here rules that gap in contract terms too significant to permit enforcement.

· How to distinguish from Corthell?

· One argument is that parties could have easily written contract to make more specific.

· Lesson: All depends on what we think is actually going on in situation.  If we think that one party is taking advantage of another party, then maybe find contract terms too indefinite.  If we think things are fair, then find clause sufficiently specific.  Manipulate contract doctrines depending on what court thinks is the right solution.
III. Enforcement and its limits
· Hamer v. Sidway. Uncle promised nephew money if he refrained from smoking, drinking, etc. until 18.  Π acquired rights from nephew, seeks to enforce against uncle’s estate.  Court holds that contract is enforceable, due to “legal detriment” on the part of the nephew.

· Restatement §71: “Bargain” that induces a change in behavior or performance.

· Consider distinction between conditional gift and enforceable contracts.  Hard to define exact boundary between the two.  
· We may want distinction to signal social value of gifts.

· Lesson: Consideration may be a tool to allow us to justify whether or not to enforce a contract (like with indefiniteness).  Use to signal that we want value maximizing exchanges and will enforce exchanges that we think accomplish that. We know what we think should be enforced, it’s just difficult to fully codify that sense.

· St. Peter v. Pioneer Theater. Δ offering raffle; Πs waited outside of theater, attempted to claim prize.  Δ refuses, Π sues.  Δ argues that there was no consideration, and if there was, it would make raffle a lottery which is illegal.

· Court finds that consideration did exist and was significant and substantial.  Also speaks in terms of promise inducing action.
· Rationale: consideration significant b/c that was what the Δ asked for.  Promisor defines benefit it wishes to receive, promisee decides whether to commit to that performance.  
· Lesson: Don’t care about the value of consideration- it is presumed that the parties will only enter into a contract if they think it enhances their welfare.

· Contrast with lottery-court says consideration was not significant enough to make lottery.  Consider value b/c anti-lottery statues have different purpose than consideration.

· Lesson II: Definition changes with context.  Don’t fall into the one word, one meaning fallacy.

· Williams v. Walker-Thomas.  Π entered into contract with Δ for purchase of furniture.  Contract contains clause that allowed W-T to repossess all of Π’s goods purchased from W-T if she defaults.  Π defaults, Δ repossesses, Π sues- no meeting of minds, and against public policy.  Court holds that contract can be voided on the grounds that it is unconscionable.

· Defines unconscionability as including lack of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.

· Two types of unconscionability:

(1) procedural unconscionability: how the contract is entered into.  Absence of meaningful choice due to inequality of bargaining power.

(2) substantive unconscionability: the terms of the contract are unreasonably favorable to one party

· Need to have both in order to find unconscionability.

· In this instance we can tell either a benign or a malign story about this situation.  (e.g. Williams knows what she’s doing, but maybe she’s uneducated.  Maybe this represents non-functional market situation, or maybe this is the cost of extending credit to people like Williams.
· Policy: need to consider incentive structure established by the ruling in this instance. Would voiding this contract do more harm than good in the long run?

· But consider situations of asymmetric information.  Seller has better knowledge of risks than buyer and is in better position to avoid value-loss exchange.  Don’t want seller to take advantage of information asymmetry, so might void contracts on unconscionability grounds in this instances.
IV. Performance

· Jacobs & Young v. Kent.  Dispute over installation of Reading brand pipes not exactly to contracted specifications.  Δ demanded piping be replaced, Π refused, Δ withheld payment, Π sued for damages.
· Court holds that evidence of substantial performance should be introduced so that Π can recover what he was owed minus the difference between what was promised and performed.  Speaks in terms of “independent” and “dependent” promises, but that concept doesn’t really do much.

· Do we like substantial performance?  Conflict between party autonomy and minimizing cost of breach of contract.
· Cardozo thinks that substantial performance is a proper default rule- that parties would have negotiated to it if they had sat down and done so.  Better to have substantial performance at lower price than perfect tender at higher price.

· Default rule tries to lower transaction costs, assumes those two want perfect tender can bargain out of default rule.

· Perverse incentives: substantial performance invites chiseling (although Cardozo says if you can be shown to act in bad faith sub. performance is off); but perfect tender invites promisee to use small thing to invalidate contract.  Both create perverse incentives.
· Cardozo notes difference between art and utility- expects art to require perfect tender.  Default rule is perfect tender because Cardozo thinks most people would want perfect tender.

· Two basic issues: (1) what should the default rule be?  (2) Have the parties bargained out of the default rule?

· Stees v. Leonard.  Δ made several attempts to build on soil that turned out to be quicksand, but could not.  Refused to continue trying, Π sued for breach of contract.

· Court held that Δ must complete contract unless completely impossible.

· Consider a default rule that party in the best position to understand the risks and probability of failure is the one that should bear the responsibility for breach of contract.  
· In the absence of transaction costs, we see that where law places burden doesn’t matter b/c parties will bargain so burden is with party best able to bear the cost.  

· Lesson: Because of transaction costs, it matters where the law places the burden, because parties can’t bargain around incorrect risk allocation which will cost value loss.  Coase theorem.  So must consider who is in best position to bear costs.
· Policy: Contracts are strict.  You are bound to perform what is contracted or pay damages, regardless of what happens.
V. Excuse for nonperformance

· Taylor v. Caldwell.  Π planned to rent use of Music Hall from Δ for concert, but Hall burned down.  Πs suing (probably to recover promotional costs). 
· Court ruled Δ excused from liability b/c of impossibility.  Suggests that parties implicitly understood that contract dependent on continuing existence of hall, so this ruling doesn’t contradict Stees.  Uniqueness of Hall is what drives that assumption- lack of alternatives.
· Court trying to establish an information forcing default- party in best position to appreciate risk should be the one to open up negotiations to prevent it.  Induce this behavior by assigning loss to that party.

· Risk = Value x probability (of disaster)

· In this instance, court feels promoter best understands value of performance, so should be the one to open up negotiations so that Hall owner will take extra precautions.
· Policy: Establish a default rule that promotes information disclosure and leads to minimization of value-loss transactions.
VI. Remedies for Breach

· Freund v. Washington Square Press. Δ breached publishing contract, Π sues for damages.  Court holds that expectation damages are appropriate, assuming:
i) foreseeability

ii) damage measurable with some certainty

· Three types of damages: (burden on Π to prove)
i) Expectation: place party in position it would be if contract went through. What courts normally award.
ii) Restitution: Δ returns whatever benefit he received independent of contract

iii) Reliance: return Π to status quo before entering into contract
· Consider what happens if expectation of parties is incorrect, but only discovered after breach.  Restatement takes objective, ex post view of reasonable expectation damages.
· Damages does the work in determining whether breach occurs by setting the incentive structure.  However, figuring out the proper damages can be difficult.  Note that parties can also specify damages to signal importance of contract and prevent breach.  
· Expectation damages act like proxy for performance

· Klein v. PEPSICO.  Π suing Δ for specific performance after breach of contract to provide specific model of private jet.  Court rules that specific performance not proper and that damages should be awarded.

· Rationale for damages as the default rule: Who can find substitute performance more easily?  We are saying that we think buyers are in better position to find substitute performance than the seller who breached (otherwise seller would just enter into a cover contract to fulfill its obligations).  
· Based on desire to have substitute performance done with as little transaction costs as possible.  However, may be difficult to figure out who is in best position to cover.

· Substantial performance is required by UCC when goods are unique or when seller is in better position to cover contract.  However, consider when goods are personal service- this would permit forcing “seller” to do something against his will.  Autonomy of seller (ie basic liberty) v. autonomy of buyer. 

VII. Limits on remedies; gifts
· Hadley v. Baxendale.  Π (miller) sues Δ (delivery service) for profits lost when mill shaft shipment was delayed.  Court rules that damages can only be awarded for consequences reasonably foreseeable unless notice is given to other party about special circumstances.

· This default rule encourages idiosyncratic parties to divulge information about their needs and which would cause other parties to adjust their behavior and minimize risks.  Not necessarily based on what the majority wants; rather based on our desire to have high damage people separate themselves out from low damage people in order to create efficient result.

· To have default rule for high damage people would result in over investing to prevent risks and social waste.

VIII. Promissory Estoppel  (Restatement §90)
· Feinberg v. Pfeiffer Co.  Δ company board of directors orally promised Π retirement benefits; two years later, Π retired.  Δ company initially paid benefits, but stopped after change in management.  Π sued for benefits on grounds that contract existed based on promissory estoppel.  Court ruled that contract existed between Π and Δ company.

· Hayes v. Plantations Steel.  Π announced retirement in several months’ time.  Just before retirement, Δ company made oral promise of retirement benefits. Paid benefits for several years, then stopped.  Π sued for benefits, court held that no contract existed.

· Restatement conception of promissory estoppel:

i) Promise that promisor expects will induce reliance.

ii) Promisee relies on promise

iii) Enforcement if injustice can only be avoided by enforcement of contract.

· Based on the type of story we tell and the facts we focus on, we can either find that promissory estoppel existed or not. 

· At some level, however, there is always reliance on promise that is made.  Promissory estoppel good b/c allows people to rely on promises.  However, there are some promises which we don’t want to be enforce.

· Increased enforcement of promises without consideration means promisees more likely to rely on promises and make valuable investments, but promisors less likely to make promises.

· However, there are also extra-legal reasons for promises to be kept (moral, reputational, etc.)

· Promissory estoppel makes most sense if we think courts can recognize and enforce value-creating promises even though there’s no consideration.

· Bargain context may be signal of value-maximizing promises; use promissory estoppel as proxy for consideration when it is lacking. 
· Enforce those promises when they arise from bargaining context and we think there will be undue reneging in the absence of any extra-legal enforcement. Bargain context occurs when parties both have bargaining power and negotiate at “arms length” in a competitive market environment.

· Salsbury v. Northwestern Bell Telephone.  Π suing for contribution to a now defunct college made by Δ in a letter.  Court enforces promise, despite not finding detrimental reliance or consideration and not enforcing previous pledges (probably changing its mind).  

· Restatement: Charitable pledges can be enforced in the absence of consideration or detrimental reliance. (§90(2)).  Public benefit considered to outweigh costs.  But most states don’t take this view- see donations in contract terms.
· Congregation Kadimah Toras-Moshe v. DeLeo. Π sued Δ estate to enforce oral promise for contribution made by decedant on his deathbed.  Court rules promise unenforceable. 

· Court seems to feel enforcement of charitable donations incurs costs greater than the benefits of enforcing donations.  Can make arguments for and against enforcing charitable donations. 

IX. Preliminary negotiations
· Coley v. Lang. Dispute over purchase of company name for use.  Court finds no detrimental reliance and holds that an agreement to agree is not an enforceable promise.  
· Hoffman v. Red Owl Stores.  Π suing for damages from relying on Δ’s promises regarding the opening of a franchise store.  Court awards damages to Π.
· These promises definitely don’t rise to level of contract- generally don’t want to enforce these promises- would discourage promises from being made and “courtship” between parties entering into joint venture.

· Talk is cheap- by not enforcing promises, encouraging process of parties finding out about each other during negotiation process to avoid value-lose situations.
· Unique case of Hoffman, court essentially realizes abuse is going on, so uses promissory estoppel to justify awarding Πs damages.  Chooses to avoid general rule here.

X. Material Benefit Rule  (Restatement §86); Offers (Restatement §17 and 24)
· Mills v. Wyman. Son of Δ treated by Π but died.  Afterwards, Δ wrote letter promising to pay for expenses, but later chose not to.  Π sued to enforce promise.  Court held no enforceable promise.

· Manwill v. Oyler.  Π made payments to Δ for cattle and grazing permit, alleged Δ made oral promise to pay him.  Δ filed motion to dismiss.  Court held that moral obligation is not a reason to enforce a promise.  Condition: must be reasonably supposed that promisee expected to be later compensated for benefits conferred.
· Webb v. McGowan. Π prevented Δ’s death by block of wood, but crippled in process.  Δ promised to support Π for rest of Π’s life, and did so for many years until his death.  Π suing Δ’s estate to continue payments.  Court held that promise was enforceable. 

· Distinguishing Mills from Webb.  Mills: benefit not directly to Δ, but benefit directly to Δ in Webb.  Also, Webb made many payments past initial emotional period, while no series of payments by Δ in Mills.  This policy promotes rescue.  

· Rationale: In the absence of consideration, ask what the goals of those promises are.  We might be more willing to enforce promises if we thought the ex post promise was designed to replace a promise that would have been made ex ante.  Are we forcing contractual obligation on potential promisor?

· Look for indications of seriousness of promise- negotiations, deliberation, history of abiding by promise, etc.
· Rationale II: Can also ask who is in best position to avoid misunderstanding (e.g. painter painting your house accidentally).  But this changes based on what point in time we ask the question.  Painter in best position before starting painting, but promisor arguable in better position after painting is done by not making promise. 

· Dyno Construction v. McWane.  Dispute over exactly when contract was formed and therefore whether a liability clause should be included in contract.  Court cites “please call” and “estimate” written on forms to indicate invitation to negotiate and not an offer.
· Rationale: Court faced with ambiguity in this situation. Ruling sets up incentive to make offerors very precise in their offer by ruling against them in ambiguous situations (offer considered only invitation to negotiate).  Making sure offerees (buyers) don’t get pulled into situation they didn’t mean to get into.

XI. Acceptance and Revocation

· Lefkowitz v. Great Minn. Surplus Store.  Newspaper advertising $1 coat, Π tries to buy coat but Δ refuses to sell to him.  Π tries twice more in different situations.  Sues for damages.  Court holds that newspaper ads represent offers and that Π’s acceptance generates a binding contract.

· Lesson: Doctrines can be used to enforce contracts or not enforce contracts based on what we think is happening.  See that we can generate scenarios which would allow us to find that the ads weren’t really an offer.  
· Ever-Tite Roofing v. Green.  Dispute over whether Δs revoked offer before Πs accepted offer through performance.  Court rules that offer was accepted by performance within a reasonable amount of time and before revocation, so damages should be awarded.

· Restatement §54: Acceptance by performance does not require notice on the part of the offeree.  Suggest that acceptance will carry its own signals to offeror?

· Restatement §42: Revocation of offer when offeree receives notice.  Lack of evidence of revocation prompts requirement for notce?

· Restatement §45: If you accept a unilateral contract (where performance is the only means of acceptance) and accept by rendering a performance, then an option contract is created (can either continue or back out).  Offeror is still bound by revocation of their offer.
· Restatement §62: In offers where acceptance can either be through performance or return promise, performance constitutes an acceptance of the offer and a promise to render complete performance.

· Difficult to figure out when acceptance actually occurred.

· Rules permit offeree to bind offeror even though offeree can still get out of deal.  In a competitive market, option will presumably be something that will get priced into contract.
· These rules may minimize reliance losses by allowing offeree to control the contract- prevent overinvestment.
· Since parties can bargain around default rules, it may not matter as much what those rules are.  Any rule is better than no rule.
· Ciaramella v. Reader’s Digest Assoc.. Π filed suit against Δ for employment discrimination, parties reached a settlement deal, but before final signature, Π lawyer makes verbal implied acceptance.  Π later refuses to sign final settlement, Δ filed suit to enforce settlement.  Court finds that lawyer’s comments did not constitute acceptance of the offer.  Delineates several factors to consider.

1. whether there was an express reservation of the right not to be bound in the absence of a signed writing.

2. whether there has been partial performance of the contract by one party which has been accepted by the party disclaiming existence of contract.

3. whether all the terms of the alleged contract have been agreed upon.

4. whether the agreement at issue is the type that is usually put into writing.

· Lesson: Parties may not which to bind themselves until all the technical details are worked out b/c those details can be important.

· Acceptance by silence: Restatement § 69.  Prefer that offeree make affirmative acceptance- exception to the “offeror is master of the contract” view.

· Exceptions exist when acceptance by silence is the cost-minimizing default (e.g book of the month club).  Usually dependent on high value and high probability of acceptance.
· Mailbox rule: Acceptance of an offer is effective when acceptance is placed in the mailbox, not when offeror receives it.  No particular reason to have rule this way- the alternate rule would simply favor the offeror instead of the offeree.

· PEI v. A.S. Johnson Company, Inc.  Π contractor submits bid on overall project based in subcontractor bids, asserts that it had contract with Δ.  Δ asserts that it withdrew before acceptance of offer by Π.  Court rules that no contract existed between Π and Δ.

· Case represents typical pattern: 1) Sub submits sub-bid; 2) General submits bid incorporating sub-bid; 3) Sub withdraws offer, 4) General is awarded contract.
· Ways of considering:

i) Sub’s bid is an offer and general’s submission of bid is an acceptance of that offer.  Not good for general if it doesn’t get awarded contract.
ii) Baird: Sub-bid is offer for bilateral contract, but submission of bid by general is not acceptance because general retains option to look for other bids. Sub only bound after general awarded contract.
iii) Drennan: sub-bid is an offer but is irrevocable for reasonable period of time since general is relying to his detriment on the sub-bid.

· Restatement §87: Applied in Drennan case.  Option contract exists when:

i) offeror should reasonably expect to induce action or forbearance

ii) does induce action

iii) binding to the extent necessary to insure justice. 
· Unclear whether it is better to create default rule that puts burden on general or sub.  Can describe process in various offer and acceptance terms to permit burden to be placed on either parties.
· Courts seem to decided in each instance which party is in better position to bear burden (perhaps based on who was in best position to minimize costs) and find a rationale to reach that conclusion.

XII. Counteroffer (Restatement §38 and UCC §2-207)
· Dataserve Equip. v. Technology Finance Leasing.  
· Lesson: Counter-offer represents rejection of initial offer which cannot be subsequently revived. Restatement §38
· Ionics v. Elmwood Sensors. Π entered into contract with Δ for thermostats on its hot water heaters.  Π offer explicitly expressed desire to maintain liability clauses; Δ acceptance explicitly expressed limitations to its liability.  Question of whose contract terms govern.  Court rules that UCC §2-207(3) governs since parties indicated by their actions that a contract was formed
· UCC §2-207: “battle of the forms” rule.  Designed to do away with “last shot” rule.  Tries to define two things:

i) Is there a contract at all?

ii) If so, what are the terms of the contract?
· Even here, there is vagueness- e.g. what constitutes “different” vs. “additional” terms?
· In this case, contract present since parties acted like there was one.  Contract terms end up being the default liability rules since the terms of the contracts oppose each other.  §2-207(3) says “if you can’t agree, the default rules apply.”

XIII. Rolling Contracts

· Step Saver Data Systems v. Wyse Technology.  Question of whether box-top contract terms were included in contract and determined consequential liability.  Court rules that box top did not have terms to be incorporated into contract.
· Hill v. Gateway.  Hills purchase Gateway computer, then later dispute arbitration clause included in box-top.  Court holds that the clause should be included in the contract terms. 

· How do we interpret contract terms that nobody reads?

· Under the 2-207 analysis used in Step Saver, it would seem that we should get the same result for both cases.
· Rationale: We want to avoid grossly proseller terms, but also acknowledge that there are some benefits to box-top contracts (e.g. not having terms read over phone).
· Free-riding: companies may not be able to tell readers from non-readers.  But might.  

· Also see presence of extra-legal incentives to prevent excessive pro-seller terms.  Market forces may do the work, so don’t need judicial intervention.

· Rationale II: The formation process may be irrelevant if we feel that the end result is what parties would have reached had they negotiated.  Assent, as such, may not be required.
· Policy: Where terms are really bad, courts probably won’t enforce, although generally reluctant to remove single clauses from contracts.

· Policy II: Pro-seller terms may also be present to protect against bad buyers.  Don’t always enforce, but have just in case.

· Inquiry:  Ask in terms of whether terms are crossly pro-seller
i) Is the market working so that we don’t need legal intervention?  

ii) Is this a weak market situation which would encourage abuse and allow consumers to be stuck with terms they would never agree to?

XIV. Outputs and Requirements  (UCC §2-306)
· Consider long-term, relational contracts.  Two features:

i) Relationship, not contract, is the primary means of policing behavior.  Threat of retaliatory behavior.

ii) Tend to be incomplete- don’t waste effort, can’t see all possibilities, rely instead on “good faith” efforts.

· Requirement contracts: Buyer purchases all of a particular good it needs from seller.  Locks buyer into a particular seller, but also requires seller to produce and sell goods to buyer to the extent he needs them.

· Eastern Airlines v. Gulf Oil. Dispute over whether fuel freighting by Eastern to take advantage of price gap constitutes acting in bad faith and would justify voiding requirement contract.  Court finds that fuel freighting does not constitute acting in bad faith. Situation of buyer overdemand.

· Court makes argument that it is standard practice in industry and Eastern has done it for years, but may not be fair to make comparison to previous practice since circumstances are different now.
· Rationale: However, can also look at this arrangement as joint venture- parties sacrifice some of their own interests for the sake of maximizing overall welfare.

· Empire Gas v. American Bakeries. Δ entered into requirements contract to convert fleet to propane trucks, but then decided not to do conversion.  Dispute over whether requirement contracts permits buyer to buy no goods- buyer underdemand.  Can make some technical arguments based on option contracts, or can argue that underdemand defeats seller’s reason for requirement contract.

· Court here distinguishes underdemand from overdemand, but other courts might not.

· Court holds that drastic under-requirement not permitted unless done in “good faith” (which covers “unreasonably disproportionate”)- but this standard is hard to define clearly.

· Rationale: When parties enter into requirements contract, give up some self-interest.  Ask whether reason for under-demand is something that would enhance joint welfare of the parties or whether it is done in self-interest.  See rationale in Bloor
XV. Exclusive Dealings

· Wood v. Lucy, Lady Duff-Gordon.  Π contracted to be exclusive representatitive of Δ’s name, split profits.  Δ enters into contract with third party to represent her name.  Π sues.  Δ argues that b/c no requirement for Π to make effort, valid contract did not exist.
· Court holds that a “best effort” clause was implied and understood in contract.  
· Rationale: Structure of contract analyzed from business perspective, what parties understood must happen for them to make money (e.g. Wood must put in effort in order to make money).

· Bloor v. Falstaff Brewing. Δ buys everything but brewery from Π, contract contains clause that Δ will maintain “high volume of sales” of Ballantine beer.  Parties allocate risk of sales.  Δ changes sales strategy that benefit company but decrease volume of Ballantine beer.  Π sues for breach of contract.  Court holds that best effort was not fulfilled.
· Π wants to have exclusive arrangement with Δ to prevent “free-riding” by multiple distributors on the advertising efforts of other distributors.

· Rationale: When parties enter into joint ventures, underlying assumption is that “best effort” is what will maximize joint welfare which, in the long run, will maximize individual welfare as well.  Bigger pie means each slice will theoretically get bigger overall as well. 

· Transaction costs and other business considerations probably why parties didn’t just simply merge into one company, have termination clauses, or do profit sharing.

· Problem: Hard to figure out what the joint maximizing effort point actually is.  Also not clear that parties would necessarily redistribute joint wealth in a manner mutually beneficial.  Maybe pie only gets bigger by shrinking one party’s absolute portion.
· Rationale II: Court essentially saying it’s not sure what best effort point is, but that it’s confident that Falstaff’s effort isn’t it.
· Lesson: Joint welfare rationale may be able to explain exclusive dealing contracts as well as output and requirement contracts.  
XVI. Modification
· Alaska Packers v. Domenico.  Fishermen go on strike in Alaska, get contract modified so they get paid more.  Court rules new contract invalid under pre-existing duty rule.  No new consideration was given for extra money.
· But can also make argument that there was consideration given to employers by fishermen working.  Or say that original contract was breached and a new contract formed, not a modification of old contract, so new contract is OK.

· Lesson: Court’s decision is not the only one that can be reached using pre-existing duty rule.  Bright line rule is still can be manipulated. 
· Ralson Purina v. McNabb.  Dispute over contract for soybean purchases.  Question of whether contract was breached early (when market prices were low) or later (when market prices were high) to determine what damages should be.  Court rules that modifications were never effective.
· UCC 2-208, 2-209.  Test for modification is whether it was made in good faith.  Consideration is irrelevant.  Different from Stees which required performance no matter what; just saying can alter level of performance.  Still have to perform.

· “Good faith” acts as stand-in for court’s discretion.  No bright line rule, assumes court can tell whether modification were made for good or bad reasons.

· Restatement: §73 seems consistent with pre-existing duty rule, while §89 seems more consistent with UCC “good faith” standard.

· Lesson: Regardless of whether you use consideration or “good faith”, courts undergo similar type of analysis.  [common law seems to start with assumptions that modifications are made in bad faith, while UCC seems to assume modifications made in good faith].  Whether we want a more “bright line” rule or more discretion depends on how well we think courts can figure out what is going on.
XVII. Duress
· Bad on both economic and autonomy principles: exchange not likely to be value maximizing, and party not acting in way that it would prefer.
· Restatement §174: If assent is obtained through physical duress, then conduct is not effective as a manifestation of assent.

· Restatement §175: Covers “improper threat” by other party or by third parties that makes contract voidable b/c no reasonable alternative.  Note exception if third party makes threat but other party is innocent and relies to his detriment on the contract.

· Restatement §176: Defines “improper threat”: (1) crime/tort, criminal prosecution, civil suit in bad faith, or breach of “good faith and fair dealing”. (2) resulting exchange not on “fair terms” and: would harm recipient but not benefit threatener; threat more effective b/c of prior unfair dealing; or use of power for illegitimate ends.
· Wolf v. Marlton Corp.  Δ accuses Π of threatening to sell his house in a neighborhood to an “undesirable” family unless contract was voided.  Court rules there was wrongful duress.  

· However, could argue that Wolf is making an offer not to sell his house to those people.  Also could argue there are beneficial social ends to Π’s actions

· Lesson: Hard to draw distinction between offer and duress.  Hard to determine why one situation is an “improper threat” and the other is just hard bargaining.

· Can talk about social utility/legitimacy of actions, benefits of final outcome, exploitation of compelling need, etc.

· Presence or absence of options does not do a lot of work in these scenarios- could argue that either options did or did not exist depending on your viewpoint.

· Austin Instruments v. Loral Corp.  Π threatened to withhold parts owed to Δ in first contract unless awarded second contract.  Court held existence of economic duress. 
· Hard to distinguish this situation from other situations in which we might not find duress.  
· One way of distinguishing might be to ask whether party exerting duress adds to joint value or simply takes advantage of situation to redistribute wealth towards himself.

· Lesson: Finding duress means you are saying there is something about the bargaining context which we don’t respect enough to enforce the contract, even though the terms of the contract may seem fine.

· Distinct from unconscionability, which focuses more on the terms of the contract.

· Bargaining process failure: looks like a contract, but we don’t think it actually is.

i) Physical duress

ii) Economic duress

iii) Unconscionability

iv) Infancy
· Post v. Jones.  Stranded whaling ship auctions off parts of cargo at sea to rescuing ships for extremely low price.  Court rules that auction is not valid and that rescuing ships must pay salvage prices for cargo.  Seems to base decision on the lack of a competitive market.  Seller must either take that price or take nothing, so form of duress.
· But consider incentive effects- this will decrease incentive for rescuing ships and cargo.  Does ex post considerations of fairness trump ex ante incentives?

· Policy:  Balancing act.  Try to create rules to from ex ante perspective to create types of incentives we want.  But consider fairness and presence of exploitation from ex post perspective.  

· [Court may be trying to create proper incentives and using doctrinal hooks to get there]
XVIII. Fraud
· Spiess v. Brandt.  Πs wanted to purchase resort from Δs, who informed them that they had made good money from resort.  Refused to allow Πs to see books.  After purchase, Πs lost money on resort, sought to have contract rescinded b/c of fraud.  Court found presence of fraud.

· Elements of fraud defined by court:

i) Untrue statement/representation 
ii) of a material fact

iii) made with knowledge of falsity (or you don’t know but say you do)

iv) for purpose of inducing

v) justifiable reliance by other party on statement.
· Other considerations for finding fraud: relationship between parties, relationship between parties and information, circumstances implying bad faith.

· Reasons to void contract for fraud: (1) contract is arguable not value maximizing and (2) parties may not have entered into contract if had full knowledge, so violates party autonomy.

· When should we allow contract to be voided on basis of fraud?
· Arguably not based on forward looking opinions since just opinions.  But if person has expertise, shouldn’t we be expected to rely on that opinion to some degree?
· Information burden: Place burden/liability on party best able to avoid mistake.  By making false statement, basically telling other party they don’t need to do the fact-finding they would otherwise do.  Shift burden onto yourself.
· Policy: Law also seems to be saying that they want to prevent exploitation of known ineptitude.  Knowledge based on reasonable person standard unless court thinks party is not reasonable.

· Reliance criteria: Why have it?  Requiring justifiable reliance may create incentive for people to undergo cost-effective investigations even when other party makes statement about that information b/c we feel a reasonable person would do their own investigation. (Can’t claim justifiable reliance on other party’s statement when you have information that contradicts that.)

· Also may act to prevent people from using fraud to void contract inappropriately.

· Provides link between fraud and damages.

· Danann Realty v. Harris.  Question of whether party can contract out of fraudulent misrepresentation.  No question fraudulent misrepresentation occurred here.  Court rules that a party generally cannot, but the terms of the clause were specific enough to permit that.
· Policy: Do we want to permit these clauses?  Might permit fraudulent representations by sellers, but might also protect them from bad buyers claiming fraud when there was none.

· Maybe if parties are experienced, they should be expected to do their own research.  Parties could bargain out of clause.  On the other hand, maybe there will be instances where fraud isn’t caught, so we shouldn’t allow these clauses.
· Information disclosure: Clause might also promote information disclosure- parties won’t be so afraid of accidentally dispensing bad information, also consider problem of agent distributing bad information.  Especially relevant if we think the frequency of fraudulent statements is relatively small; benefit outweighs negative consequences.

XIX. Disclosure: Restatement §161
· Obde v. Shlemeyer. Seller knew of termite infestation, had enough treatment to cover signs, then sold house to buyer.  Buyer later discovered, sued for fraudulent concealment.  Court found existence of fraud and a duty to disclose information.
· Reed v. King.  Buyer purchased house from seller, seller didn’t reveal that house was sight of multiple murders.  Buyer sought rescission and damages.  Court found existence of fraud and a duty to disclose information.
· L&N Grove v. Chapman.  Buyer purchased land from seller, didn’t reveal knowledge of possible Disney World construction.  Court found that buyer didn’t make fraudulent misrepresentation here- no duty to disclose information.
· Odbe may be read as being about duty to disclose when you’ve made active effort at concealment, or if there is a latent condition.  Not addressing duty to disclose in general.

· Considerations for duty to disclose: 
· Could consider in terms of who is in best position to reveal information.  If frequent condition, put burden on buyer.  If infrequent condition, put burden on seller (as in Reed).  
· Could also ask if there is any social utility to concealment? (e.g. for seller’s own use before selling house).  But maybe that isn’t the same choice that the buyer would have made, so seller should be required to disclose.
· Would there by serious consequences to lack of disclosure? (e.g. house falling down)

· Other considerations for duty to disclose: 

· Perhaps not disclosing allows value maximization of goods by moving it to those who want it the most.

· But ex post considerations of fairness?  Exploitation

· Was there investment in order to acquire that information?  Or was it obtained casually?

· Should all parties be required to disclose?  Even if asked directly? But discourage investments to find information?

· Did one party “disclose” to the other party by signaling that he has better knowledge?  Then maybe duty is on the other party to ask?
· Is information easily available to both parties?  Then maybe reliance on a false statement by one party really isn’t really justifiable reliance at all.

· Bottom line: This is a highly fact-driven analysis.

XX. Capacity; Public policy
· Faber v. Sweet Style Manufacturing.  Π suffered from manic episode, made series of expensive purchases for land and attempted to start construction of a supermarket.  Court permitted rescission of contract.
· Williamson v. Matthews.  Π sold house for considerably less than its worth, sought to rescind contract based on mental incapacity and inadequate consideration.  Court permitted recission of contract.
· Uribe v. Olsen. Δ sold plot of land to Π, but later unhappy about contract, sought to rescind on ground that her mother was not competent at time of contracting.  Court found the mother competent and refused recission.

· All three courts find incompetence a valid reason for voiding a contract, but only in first two cases do they permit the contract to be voided.

· Rationales for not allowing incompetence:

· Possibility of fraudulent claims

· Incentive for caretakers to exercise control over those individuals

· Other party might suffer opportunity costs- why penalize them?

· Idiosyncratic parties might be discriminated against- perhaps even women may be systematically discriminated against.  Might give women an advantage they deserve in the market, but might also reinforce stereotypes.

· Rationales for permitting incompentence:

· Don’t want exploitation of the incompetent. (autonomy)

· Not clear that such a contract is value maximizing (economic)

· Traditional test for incompetence: party did not understand nature of transaction (e.g. bargain for a boat, thought he was getting a giraffe).

· Faber Court test for incompetence: you are acting under a mental disease but for which you would not have entered into the contract.

· Restatement §15(1): contract duties voidable if (a) doesn’t understand nature of transaction, or (b) isn’t reasonable with respect to the transaction and other party has reason to know of that condition.
· Rationale: Perhaps key to courts finding incompetence is whether a signal was given by the incompetent party- In Faber, it was the speed of transactions (presumably he was irrational before the contract, too); in Williamson, it was the low price.  But in Uribe, she acted normally around the other party, so no signal.

· §15(1)(a) may not explicitly talk about that b/c it assumes that if you don’t understand basic nature of transaction, you’ll definitely be giving signals of mental incompetence.  In (1)(b) situation, not clear that you’re definitely signaling, so make the condition explicit.
· Policy: Gets back to who is in the best position to avoid value-loss situation. Don’t want to let other party take advantage of known incompetence 
· Watts v. Malatesta:  Π seeks to recover gambling losses from a bookie.  Δ files countersuit, alleging that Π’s winning should cover his losses.  Court rules that Π is entitled to recover his losses from bookie.

· NY Giants v. LA Chargers:  Shady contract signing process; player re-signs with Δ.  Question of whether player bound to contract with Π.  Court rules no.

· Roddy-Eden v. Berle:  Π and Δ agree that Π will write book and Δ will publish under his name, split profits.  Π writes, but Δ doesn’t publish.  Π sues for breach.  Court holds plaintiff has no right to damages.

· In Watts, underlying motivation is to reduce gambling.  Not clear which way court should go- in either situation, incentive effects will create negative consequences.  Court simply decides it wants to place the burden on the bookie in this situation.

· Motivation: Court doesn’t want to get involved in enforcing contract that is offensive to public policy, so uses illegality doctrine to investigate whether this is such a situation.  

· Do we want to enforce illegal contracts?   Perhaps, if the aspect of illegality does not interfere with basic rationale for the contract.  Consider externalities.
· Sometimes, mere existence of illegal contract is an externality that we don’t want to tolerate.

· Bottom line policy: Courts often don’t want to get involved in enforcing contracts they find are against public policy.  So they invoke “illegality”, “unconscionability”, or “incompetence” as a doctrinal way of avoiding enforcement and leaving parties where they are.

· Economic, and especially with moral issues, courts invoke public policy as a reason to avoid contract enforcement (see Roddy).  Broad discretion, prone for abuse.  But may provoke debate that leads to legislative intervention.

XXI. Interpretation I: Parol Evidence  (UCC 2-202)
· Mitchell v. Lath: Π buys farm from Δ, but asserts that there was an oral agreement that Δ tear down an icehouse as part of the bargain.  Δ refuses, Π withholds payment, Δ sues.  Issue is whether evidence of oral agreement may be presented by Π.
· Parol evidence rule: when writing embodies the full understanding of the parties, you cannot supplement that writing with oral testimony of additional terms in the agreement.  To be governed by this rule, the second agreement must be related to the written contract.  A distinct contract is not governed.

· Rationale: Increase reliance; combat fraud; signal seriousness of transaction; allow courts to better determine parties’ intent at time of contracting; encourage information disclosure: talk is cheap.

· Court’s criteria to permit parol evidence:

· Agreement must be collateral (ie related)

· Must not contradict express or implied provisions of the written contract

· It must be one the parties would not normally be expected to embody in the writing.

· Two perspectives:  (1) Contradiction only exists when the oral agreement would naturally be expected to be in the written agreement. No integration clause.  (2) Anything not in writing would be a contradictory to written terms.  Implies a full integration clause.
· But question is more about whether a particular term is integrated with respect to a partially integrated contract.  

· Dispute for court turns on third condition.

· Analysis: Court tries to determine what the parties intended at the time of contracting.  Question to ask is whether parts of the contract changed in response to an oral agreement or other indications of lack of integration with respect to a clause.

· Masterson v. Sine: Dispute over whether evidence can be introduced showing that an oral agreement had been made that a buy back option was non-assignable (had to be kept in family).
· Majority uses natural omission test: if agreement was something naturally omitted from the written contract, then evidence of the agreement can be brought in.  Contradiction only when contract says X, and oral agreement says not-X.

· Dissent: Default state laws for options being assignable are included in four corners of agreement, so oral agreement of option not being assignable contradicts a term of the written contract.  

· UCC §2-202: Only exclude parol evidence if it would have certainly been introduced in the written agreement.  Most liberal standard of all.

· Dissent may be concerned about possibility of fraud in this case, or perjury, since both parties in the contract are on the same side here.
· Majority may be motivated by sympathy for family, but cites several justifications for why written contract did not directly address nature of the option.

· Lesson: Depending on how you determine something is contradictory to the written contract, you can permit or exclude almost any type of parol evidence.

· Hunt Food Industries v. Doliner. Dispute over when an option contract could be exercised by Π.  Evidence of conditionality sought to be introduced by Δ clearly external.  Court applies UCC §2-202 test to determine that parol evidence of conditionality may be introduced.
· UCC test: evidence about additional term only excluded if it is inconsistent with written term.

· See flowchart.   Note that critical step is whether term is “contradictory”- have to get past that to consider nature of the parol evidence.
· Court here mistakes “inconsistent” with “contradictory”.  Also note difference between “final expression” and “complete expression” (later implies full integration)

· Lesson: Hard to define objectively whether something is truly contradictory or not.  There is a lot of room for manipulating parol evidence doctrine.

· Policy motivation: If we’re worried about possibility of fraud or faulty memory, then we may want to exclude parol evidence.  If we think the jury is good at interpreting the parol evidence to figure out what the parties intended, then we may want to allow it.

· In re Soper’s Estate: Dispute over whether estate money should go to decedent’s legal wife or the woman he had been living with and whom he considered his “wife”.  Question of whether parol evidence can be introduced to interpret the meaning of “wife” in this context.

· Majority says parol evidence can be introduced to interpret term when the term itself is ambiguous.  Otherwise, parol evidence cannot be introduced.
· Court here wants to introduce parol evidence to demonstrate ambiguity.  

· Contextual interpretation b/c may permit better understanding of party’s intent and specialized use of the term at the time of contracting.

· Plain meaning interpretation b/c we want incentives for parties to be clear and specific as to their meaning.  Idiosyncratic parties can specify when they mean something different than plain meaning.
· Consider judicial interpretation:  if they are better at interpreting plain meaning, then maybe that should be the default rule

· Incentives:  While contextual interpretation may be good here, does it create an ex ante incentive to claim that the contract actually meant something else at the time of contracting?
XXII: Interpretation II: Introduction of trade usage customs

· Frigaliment Importing Co. v. BNS International.  Dispute over whether the term “chicken” referred to all types of chicken or just high quality chickens.

· Court here is saying “chicken” is inherently ambiguous, so must bring in parol evidence to clarify the meaning.

· Contextual plain meaning: We may need to ask which plain meaning applies in this situation.  Plain meaning may still have to be determined in a type of context.  Case asks whether plain meaning must be interpreted within the context of a particular group of people.

· In this situation, there would likely be the existence of objective evidence as to the meaning of the term.

· In the end here, court uses objective evidence of prices to determine what the parties meant.

· Columbia Nitrogen v. Royster. Dispute over contract specifying purchase of 31,000 tons of phosphate.  Due to market drop, Columbia purchased 1/10 of contracted quantity; Royster sued for breach of contract.  Columbia sought to introduce trade and usage evidence.  Court permits trade usage evidence under UCC 2-202.

· Southern Concrete v. Mableton Contractors.  Contract stipulated specific amount of concrete to be purchased by Δ, also had a merger clause.  Δ purchased far less than amount contracted, Π sued for breach of contract.  Δ sought to introduce trade usage evidence under UCC 2-202; court said no.

· In Columbia, court wants to bring in trade usage evidence to demonstrate ambiguity to meaning of “31,000 tons”.  

· Policy:  UCC takes liberal view towards introduction of trade usage evidence- term not required to be ambiguous on its face.
· Rationale: This is a default rule that allows members of the trade to write cheaper contracts- reduces transaction costs.  Also may provide third-party interpreters with relatively cost-effective mechanism for understanding intent of parties- may reduce judicial error.

· Assumptions:
(1) This default is understood by nearly all the parties.

(2) This is the rule parties would have agreed to if they had bargained to it- reflects preference of the parties.

· Problem: How well can judges define what the trade is?  Consider liberal trade usage policy in light of ability of courts to define “the trade”.

· How did policy arise?  Perhaps OK, b/c variations in market even everything out in the end, but maybe not OK b/c extra-legal considerations means seller gets used to getting screwed.
· Inadmissibility of trade usage. UCC §2-202: evidence not permitted if “inconsistent” with terms of the contract.  What would be inconsistent?
(1) Explicit clause saying “trade usage customs cannot be introduced.”  Court in Columbia thinks this is the only way trade usage would be inconsistent.
(2) Merger clause

(3) Hard bargaining about specific terms of contract- suggest parties really care about those terms, otherwise would have left to trade usage custom to define.

· Policy: How should we be with introducing trade usage customs?  Two possible rules:
(1) Liberal: Need explicit clause to prevent introduction of trade usage.  This might permit more accurate reflection of parties’ intent, but might also lead to judicial misinterpretation.
(2) Restrictive:  Need to clearly signal that you want to include trade usage custom in the interpretation of the contract.  Gives parties specific ways to opt out of trade usage custom, but maybe won’t reflect intention of parties who aren’t super careful with their contracting.

- Bottom line: Depends on how well we think the courts can interpret trade usage custom.  If we think well, then be more liberal letting it in (Columbia Nitrogen).  If we think not so well, the be more restrictive (Southern Concrete).
XXIII. Mistake and Excuse
· Mistake doctrine: mistakes of fact.  Does not include speculation about future events.  
· Sherwood v. Walker: Contract for sale of a cow thought to be barren at a low price.  After purchase of cow, discover that she is fertile.  Seller seeks rescission of contract on grounds of mutual mistake.  Court agrees contract rescission on grounds of mutual mistake.

· Anderson Brothers v. O’Meara: Sale of a dredge; after sale, buyer discovers that dredge doesn’t dig the type of trenches he wants.  Seeks rescission of contract based on mistake.  Court holds that a unilateral mistake on part of buyer, so no rescission.  Cites lack of due diligence on part of the buyer.

· Raffles v. Wigglehouse: reading notes. Two ships, both named Peerless, delivering cotton, but one arriving before the other.  Court ruled no contract b/c no mutual intent since parties were each referring to a different ship.  This is Restatement §20.
· In these cases, there is a loss.  Question is how to assign that loss

· Could distinguish result of cases on the grounds of unilateral vs. mutual mistake, but we can recast unilateral mistake into a mutual mistake, so this doesn’t do much work.

· Explicit allocation of risk: Restatement §152: One way to allocate loss is to ask if adversely affected party explicitly bargained to a risk allocation. 
· Implicit allocation of risk: Alternatively, we could say the parties are implicitly allocating risks as reflected in circumstances of the contract (e.g. price of cow). 

· Superior information: We may also want the party with the superior information to bear the costs- Restatement §154(b).  Did the adversely affected part undergo due diligence?
· Restatement §153. Obligation of party who knows the other party is laboring under a mistake to not take advantage of that fact.

· Bottom line: Place burden of mistake on the party who, due to knowledge or lack of knowledge, is in the best position to correct the mistake.

· Atlas Corp. v. US:  Issue over radioactive tailings and whether there was a mutual mistake over their health threat.  
· Criteria for mutual mistake doctrine:

· Parties were mistaken in their belief regarding a fact.

· Mistaken belief constituted a basic assumption underlying contract.

· Mistake had material effect on bargain.

· Contract did not put risk of mistake on party seeking reformation.  

· Court saw mistake here as a mistake in speculation about the future, not about facts. 

· Cannot have mistake of fact for something not known.  But you could redescribe something as “not known” rather than a mistake of fact.  Not a useful distinction.

· Tranatlantic v. US: Contract for transport of wheat from Galveston to Iran.  Suez Canal closure required rerouting.  TA seeking damages for expenses due to alternate route for delivery on the grounds of impossibility. (This is commercial impossibility)
· Court applies three step test: essentially embodied in UCC §2-615
· Something unexpected (contingency) occurred.

· Risk of contingency not allocated by agreement or custom.

· Occurrence of contingency must have rendered performance commercially impossible.

· Problem: depending on how broadly we define contingency, whether we think parties may have implicitly allocated risk, and how we define performance, we may get different results.
· Policy: Courts generally let losses where they lie.   

· Rationale: This creates ex ante incentive for parties to negotiate and figure out who is in best position to assume risk. 

· May also consider who is in best position to bear risk based on who is in best position to understand what kind of insurance should be obtained.

XXIV. Expectation damages

· Standard measure of damages, in general looks better than overcompensation or damages less than expectation.

· Generally undercompensates, but can also get incidental and reliance damages as well.  May also induce efficient breach.

· Reliance damages: problem is this makes the promise nothing more than an option contract for promisor up until time reliance occurs.  Not what we want.

· American Standard v. Schectman.  Δ breach contract to finish regrading land; question of whether expectation damages should be diminution in land value or cost for performance.  Court rules it should be cost of completion on the basis that there is no economic waste since nothing is being torn down.
· Peevyhouse v. Garland Coal & Mining.  Δ breach contract to finish land reclamation.  Question whether expectation damages should be diminution in land value or cost of performance.  Court rules damages should be diminution in land value based on relative economic gain v. cost.

· Interpretation hinges on what parties true intentions were- did they value land idiosyncratically, or did they just want performance to restore market value to land?  Arguable that both courts got it wrong.
· Incentives: Cost of completion default rule for expectation damages will reveal party’s true valuation of the land.  If Δ offers negotiation to breach instead of performing, then parties who value completion will want performance; those only looking for value of land will negotiate to difference between diminution in land value and cost of completion.
· Contract price incorporates allocation for which party will be responsible for specific task in dispute, so awarding value of completion damages isn’t actually a windfall to party.
XXV. Liquidated damages


UCC §2-718 and Restatement §356
· C&H Sugar v. Sun Ship: Π sues for liquidated damages b/c Δ did not deliver section of hybrid transport on time. Δ asserts liquidated damages were penalty compared to actual damages.  Court rules liquidated damages appropriate here.
· Lake River v. Carborundum: Π seeking liquidated damages b/c Δ did not deliver agreed minimum amount of Ferro Carbo for bagging.  Court said liquidated damages amounted to penalty, did not award.

· Are liquidation damages every overcompensatory?  Presumably parties paid for liquidation damages at time of negotiation because they thought them worthwhile, so perhaps liquidation damages never actually penalty damages.

· Bottom line: Are liquidated damages just like contract rules that parties bargain out of?  So maybe we should give them as intent of parties and hold parties to them during breach. 
